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Apstrakt

Najvaznija faza u pravnim postupcima je faza dokazivanja Sto se u potpunosti
odnosi i na postupak kontrole. Cinjenice na kojima se zasniva reSenje u
postupku kontrole, utvrduju se dokazivanjem.

Dokazivanje je nezaobilazna radnja u postupku, koja pored ostalog,
podrazumeva i odredena znanja iz logike. To je sloZena logicka radnja, koja je
neretko u sferi povrsnog interesovanja upravo i zbog svoje sloZenosti. Iz tih
razloga prvostepena resSenja u postupku kontrole cesto imaju teze nedostatke -
neuskladenost dispozitiva resenja sa obrazloze- njem, nepotpunost cinjenicnog
stanja kojim se moraju obrazloZiti nalozi u dispozitivu, pa cak i suprotnost
odnosno kontradiktornost dispozitiva sa obrazloZenjem resenja.

Da bi se ovi propusti u praksi prevazisli, pitanju dokazivanja u postupku
kontrole treba posvetiti posebnu paznju.

KLJUCNE RECI: racunovodstvo, pravni postupci, kontrola.
JEL Klasifikacija: M41, M42.

Uvod

U najSirem smislu dokazivanje je skup odredenih radnji usmerenih na
utvrdivanje odredenih bitnih (u pravu obi¢no nazvanih "relevantnih") ¢injenica
na osnovu kojih se reSava odredena stvar, odnosno u postupku kontrole
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upravno-racunska stvar. U tom smislu dokazivanje predstavlja i odredeni
metod - nacin rada, koji je ureden pravilima postupka.

U ostupku ne treba dokazivati €injenice koje su opsSte poznate, kao ni ¢injenice
¢ije postojanje zakon predpostavlja. Medutim, dozvoljeno je dokazivanje
nepostojanja ¢injenica koje zakon predpostavlja. Po pravilu, dokazivanje se
odnosi na ¢injenice, a ne i na pravna pravila.

Kada je propisima predvideno da se pojedina stvar moze reSiti na podlozi
¢injenica ili okolnosti koje nisu potpuno dokazane ili su te okolnosti, odnosno
¢injenice u¢injene verovatnim, utvrdivanje takvih ¢injenica putem dokazivanja
nije obavezno.

Pravila stranog prava, koja nisu poznata organu koji vodi postupak, utvrduju
se preko organa uprave nadleznog za poslove pravosuda. Umesto toga,
nadlezni organ od stranke moze traziti da podnese javnu ispravu izdatu od
strane nadleznog inostranog organa, kojom se potvrduje koje pravo vazi u
stranoj drzavi. Da bi suStinski, odnosno pojmovno podvukli odredene
elemente, u kao §to smo rekli u slazenoj procesnoj radnji dokazivanja, posebno
treba ukazati na (Vuksa, 2017):

e Predmet dokazivanja,

e Staje dokaz u postupku,

e Sta su dokazna sredstva i njihove vrste,

e Vrste dokaza - neposredni i posredni dokazi,

e Dokazivanje kao procesna radnja i njena sadrzina,i

e Obezbedenje dokaza u postupku.

Dokazna sredstva u postupku kontrole

Kao dokazna sredstva u postupku kontrole mogu se javiti isprave (uverenja),
svedoci, vestaci, uvidaj i izjave (objasnjenja) stranaka.

a) Isprave kao dokazna sredstva u postupku

Pojam "isprava" se moZe upotrebljavati u Sirem i uzem znaéenju. U Sirem
smislu - pod pojom isprave (monumentrum) moze se podrazumevati svaka
stvar koja sobom ili svojom sadrzinom moze posvedoéiti - odraziti neki
dogadaj, okolnost ili Cinjenicu. Kao primer takve isprave mogu se navesti
razni objekti - zgrade, spomenici, grani¢ni znakovi i drugi predme- ti, 0dnosno
stvari(Vuksa, 2019).
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Zakon o opsStem upravnom postupku poznaje dve vrste isprava, a to su javne
isprave i privatne isprave.

Javnim ispravama smatraju se i one isprave koje su zakonskim propisima
priznate kao javne (kvazi isprave) kao i isprave izdafe izvan nase zemlje.

Karakter javnih isprava (kvazi isprava) imaju i isprave koje Kkorisnici
drustvenih sredstava formiraju i vode vezano za koriS¢enje sredstvima kojima
raspolazu. U te isprave spadaju - poslovne knjige, knjigovodstvene isprave i
racunovodstveni iskazi (polugodiSnji 1 godi$nji obracuni).

Nacin vodenja poslovnih knjiga, formiranje knjigovodstvenih isprava 1
sastavljanja raCunovodstvenih iskaza su pitanje koje prevazilazi sadrzinu ove
teme 1 na istima ¢emo se samo delimi¢no zadrZati.

Za javne isprave, odnosno isprave koje su sa njima izjednaCene, vazi
pretpostavka da su ¢injenice koje se u njima iznose tacne 1 da se uzimaju kao
puni dokaz o onome §to se u njima tvrdi, odrduje ili izjavljuje dok se suprotno
ne dokaze. To znali, da ¢e u postupku kontrole, ako su neke Cinjenice ili
okolnosti ve¢ utvrdene ili osvedoCene u javnoj ispravi od organa koji je za to
bio nadlezan (npr. reSenje o gradevinskoj dozvoli, dozvola za upotrebu
gradevinskog objekta, potvrda o stanju sredstava na Ziro - odnosno deviznom
racunu 1 sl.), ovlaS¢eni radnik Sluzbe koji vrsi kontrolu uzeti ove ¢injenice 1
okolnosti kao dokazane 1 nece traziti posebno njihovo dokazivanje, sa
izuzetkom slucajeva kada postoji verovatnoca da su se ove Cinjenice ili
okolnosti izmenile, odnosno da su prava u pitanju sadrzina u ispravi
izgubljena, kada ¢e se traziti posebna dokazna sredstva za utvrdivanje tih
Cinjenica (Gottlieb et al., 2021).

Privatne isprave su isprave koje su izdate od strane privatnih, odnosno
gradansko-pravnih lica. Ovoj vrsti isprava pripadaju privatne pismene izjave
volje (ugovori, potvrde, testamenti i dr.) poslovne knjige privatnih radniji,
zapisnici i druga dokumentacija pojedinih udruzenja i dr.

Privatnim ispravama dokazuju se ¢injenice o kojima su ta privatna lica dala
odgovaraju¢u izjavu o cCinjenicama koje isprava sadrzi, ali ne mogu se
prihvatiti kao nesporan dokaz o ¢injenicama koje sadrze.

Dokaznu vrednost ovih isprava ovlas¢eni radnik Sluzbe u postupku kontrole,
¢e ceniti u skladu sa na¢inom slobodne ocene dokaza (Majstorovi¢ idr., 2015).

Postupak kontrole se vodi po sluzbenoj duznosti i teret dokazivanja je u ovom
sluCaju prakticno na korisniku sredstava kao stranki u postupku kontrole, $to
se odnosi 1 na postupak u organizacionoj jedinici, mada Sluzba za ovu svrhu
koristi delom i svoje raspolozive evidencije koje formira u organizacionoj
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jedinici na osnovu podataka iz platnog prometa, odnosno dokumentacije
(naloga i raznih obracuna) koje korisnici dostavljaju Sluzbi.

Podobnost isprave za dokazivanje bitnih - pravno relevantnih injenica, u
svakom konkretnom slucaju, ceni ovlaséeni radnik Sluzbe koji vodi postupak
kontrole. Ako je na ispravi nesto precrtano, ostrugano, izbrisano ili umetnuto,
ili ako na ispravi postoje kakvi drugi nedostaci, ovlaS¢eni radnik koji vodi
postupak ocenice prema svim raspolozivim okolnostima da li je time i u kojoj
meri umanjena dokazna vrednost isprave ili je isprava izgubila dokaznu
vrednost za predmetni postupak kontrole koji je u toku.

U postupku kontrole najeS¢e se kao dokazna sredstva koriste isprave u
njihovom izvornom - originalnom obliku, odnosno overerenom prepisu, s tim
Sto je stranka - korisnik ispravu moze dati i u obi¢nom prepisu u kom slu¢aju
ovlas¢eni radnik ima obavezu da ovu ispravu uporedi i utvrdi da li je ista verna
svom izvorniku originalu(Lavia & Hiebl, 2015).

Ovlas¢eni radnik u postupku kontrole moze zatraziti od stranke, ako se ona
poziva na kakvu ispravu, da je podnese ako sa njom raspolaze ili ako je moze
pribaviti. Isprava se pod odredenim uslovima moze traziti i od bilo kog -
treceg lica da bi se o istoj stranka mogla izjasniti. Trece lice moze uskratiti
pokazivanje pojedine isprave iz istih razloga iz kojih i svedok moze uskratiti
svedocenje. Ukoliko trece lice ne Zeli da pokaze trazenu ispravu, protiv njega
se mogu preduzeti odredene mere(Samuel, 2018).

Ako se isprava, koja se ima upotrebiti kao dokaz nalaz u postupku, nalazi kod
drzavnih organa, samoupravne organizacije ili zajednice, koja ima javna
ovlas¢enja za reSavanje u upravnim stvarima, a stranka koja se pozivala na tu
ispravu nije uspela da je pribavi, organizaciona jedinica Sluzbe (ovlas¢eni
radnik) ¢e ovu ispravu pribaviti po sluzbenoj duznosti. U skladu sa na¢elom o
ranopravnoj upotrebi jezika i pismena u postupku kontrole, stranka ima prava
da podnese ispravu na jeziku naroda, odnosno narodnosti kojoj pripada.
Isprave koje su izdate na stranom jeziku, podnose se u overenom prevodu, ako
je to potrebno.

Knjigovodstvene isprave i njihovo kori$¢enje u postupku kontrole

U postupku kontrole koji vode ovlas¢eni radnici Sluzbe u organizacionoj
jedinici najcesce se koriste kao dokazna sredstva njihove knjigovodstvene
isprave o raspolaganju drustvenim sredstvima pa ¢emo, s tim u vezi, dati u
osnovnim crtama kratak prikaz knjigovodstvenih isprava i njihovom
koris¢enju u postupku kontrole.

a) Pojam knjigovodstvenih isprava
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Knjigovodstvena isprava je pismeno o nastaloj poslovnoj promeni u
sredstvima i obavezama prema izvorima sredstava, rashodima i prihodima,
troskovima i ucincima, kao i rezultatima poslovanja, izdata u skladu sa
racunovodstvenim nacelima i standardima.

Izneta definicija je radna - radni pojam knijgovodstvene ispave. Bitno je
zapaziti da se knjigovodstvena isprava izdaje radi pracenja poslovnih promena
u sredstvima njihovim izvorima, odnosno u procesu kori$¢enja i kretanja tih
sredstava. Takode, u pojmu knjigovodstvene isprave data je 1 odrednica da se
ista izdaje u skladu sa racunovodstvenim nacelima 1 standardima, Sto je
preSiroko 1 neSto izuzetno u dosadasnjoj pravnoj praksi. Zakonodavac
postavlja odredene granice - kakva treba da bude knjigovodstvena isprava, a to
je da ona nedvosmisleno "pokazuje” (odnosno prikazuje) nastalu poslovnu
promenu i da sadrzi odgovarajuce podatke za knjizenje, odnosno da je uredna i
verodostojna(Milojevi¢, Milanovi¢, & Miljkovi¢, 2021).

Zakonom nije odredeno Sta je to uredna a Sto verodostojna isprava, pa u
nedostatku toga, ukazimo na odredeni opSteprihvacene stavove iz prakse,
odnosno ekonomske i pravne nauke.

U tom smislu - pod urednom knjigovodstvenom ispravom mozZe se smatrati
pismeno, koje je:

e izdato na propisanom, odnosno utvrdenom (opstim aktom) formularu -
obrascu,

e sastavljeno na zvani¢nom jeziku odnosne teritorije,

e da sadrzi sve potrebne podatke o nastaloj poslovnoj promeni u
sredstvima 1 izvorima sredstava (ucesnike poslovnih dogadaja, vreme,
koli¢ine, odnosno vrednosni izraz sredstava i dr.),

e da je slog isprave jasan, razumljiv

e da u istoj ne sme biti precrtaja, odnosno prepravki, a ako je i bilo
takvih prepravki, da su prepravljena mesta ostala ¢itljiva 1 da su te
prepravke overene potpisom (parafom) ovlas¢enog li- ca, kao i

e da isprava sadrzi odredene elemente koji potrvrduju njenu
verodostojnost.

Sta se smatra pod verodostojnom knjigovodstvenom ispavom, Zakonom
takode nije odredeno, pa ¢emo principom analogije prihvatiti oznake
verodostojnosti javnih ispava, a to su(Maksimovic¢ i dr, 2020):
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e da je isprava izdata u propisanom odnosno odredenom (opstim aktom)
obliku,

e (da je potpisana od starne ovlas¢enog lica,
¢ da je overena odgovaraju¢im pecatom i
e da sadrzi svoju numericku (odnosno Sifarsku) oznaku, i datum izdavanja.

Prema Zakonu verodostojnom knjigovodstvenom ispravom smatra i podatak
dobijen telekomunikacionim putem, uz uslov da je podatak na ulazu u
telekomunikacioni prenos zasnovan na verodostojnoj knjigovodstvenoj
ispravi, Sto je posledica upotrebe saveremenih tehni¢kih serdstava u prenosu
podataka, a time i knjigovodstvenih podataka (“elektronski novac™), pa zato i
ove isprave, kojih ¢e u buduce biti sve vise, treba uzimati kao osnov za
knjizenje nastalih poslovnih promena.

b) Vrste knjigovodstvenih isprava

Zakon o racunovodstvu ne navodi vrste knjigovodstvenih isprava - ¢ak ni
primera radi. To je i razumljivo posto bi to bilo i nemoguce nabrojati jer takvih
isprava ima vise 1 izdaju se u vise oblika, one prate promet robe i1 usluga i
razne transakcije u poslovnim odnosima, odnosno u imovini i poslovanju
pravnih 1 fizi¢kih lica. Za sve te isprave bitno je da se na osnovu njih moze
iskazati - proknjiziti poslovna promena u sredstvima izvorima sredstava, da su
uredno izdate - kreirane, i da ispunjavaju kriterijume verodostojnosti. lako ne
navodi vrste knjigovodstvenih isprava, Zakon isti¢e da se knjigovodstvenim
ispravama imaju smatrati i pocetni bilansi, eleborati o popisu imovine i
elaborati o usaglasavanju potrazivanja i obaveza kao 1 knjigovodstveni
obracuni.

Vezano za vrste knjigovodstvenih isprava, mozemo napomenuti da se one u
teoriji knjigovodstva dele, polaze¢i od mesta njihovog nastanka, na eksterne i
interne Kknjigovodstvene isprave tj. isprave koje formiraju izvan jedinice
racunovodstvenog obuhvatanja, 1 isprave koje se formiraju u jedinici
raéunovodstvenog obuhvatanja (specifikacije, reka- pitulacije i dr.)(Di Pretoro
et al., 2021).

c) Kontrola knjigovodstvenih isprava

Zakonom je propisana obaveza za organizacije da samoupravnim opstim
aktom, odnosno opstim aktom odrede radnika, odnosno radnike koji su
odgovorni za zakonitost i ispravnost nastanka poslovnih promena i placanja,
da urede kretanje knjigovodstvenih isprava i da utvrde rokove za dostavljanje
tih isprava na dalju obradu, odnosno knjizenje.
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Pojmovi ispravnosti, tac¢nosti i zakonitosti knjigovodstvenih isprava nisu
odredeni zakonom.

Pojam ispravnosti upucéuje i vezuje se za tehnicka sredstva (uobicajeno je reéi
- ispravan automobil, ispravna mas$ina, ispravan aparat za gaSenje pozara,
ispravna puska i dr.), a ne za dokumentaciju, odnosno podatke.

U kontekstu kako je upotrebljen pojam "ispravnost knjigovodstvene isprave",
moze se smatrati samo sinonimom tzv. formalne, odnosno procesne
zakonitosti te isprave. Ako je jedna isprava zakonita, onda se ne bi moglo reci
da je neispravna. S tim u vezi mozemo reci da je jedna knjigovodstvena israva
u procesnom smislu zakonita ispravna, ako je(Nettis et al., 2021):

izdata na propisanom, odnosno odredenom obrascu,
ako sadrzi propisane, odnosno odredene podatke i

ako sadrzi odredene elemente verodostojnosti - broj 1 datum izdavanja, pecat i
potpis ovlas¢enog lica.

Takva isprava bi bila ispravna, odnosno zakonita u procesno pravnom smislu.

Pod po.jmom "ta¢nosti knjigovodstvene isprave" podrazumeva se da su svi
podaci koje isprava sadrzi verni iskazi o dogadajima i ¢injenicama koji su se
dogodili u spo- ljnjem svetu, a koje isprava u sebi sadrzi, odnosno koji se
ispravom dokazuju (napr. da se zaista dogodio akt kupo-proda- je robe po
odredenoj ceni, da je po tom osnovu placen ta¢no odredeni iznos novca i dr.),
to se posebno odnosi na racunsku tacnost isprave tj. da su numericki iznosi o
poslovnoj promeni o kojima je izdata isprava izvedeni i iskazani po pravilima
matematicke nauke. Kontrolom ta¢nosti knjigovodstvene isprave proverava se

njena tzv. "suStinska" 1 "racunska" tac¢nost(Milojevi¢, Jovanovi¢, & Matic,
2021).

Pod pojmom zakonitosti knjigovodstvene isprave podrazumeva Se nhjena
zakonitost u procesno-pravnom (u zargonu "formalna zakonitost") i
materijalno-pravnom smislu.

Pojam zakonitosti isprave u procesno-pravnom smislu smo ve¢ objasnili i rekli
da je to tzv. "ispravnost knjigovodstvene isprave".

U materijalno-pravnom smislu pod zakonito$¢u knjigovodstvene isprave
podrazumeva se dogadaj, odnosno ¢injenica koji su se stvarno dogodili, tj.
poslovna promena u sredstvima i izvorima sredstava dozvoljena zakonom,
odnosno propisom ili opstim aktom donetim na osnovu zakona, u protivnom
radi se o nezakonitostima i nepravilnostima u kori§¢enju sredstava i njihovih
1zZvora.
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Kontrolu ispravnosti, tac¢nosti i zakonitosti knjigovodstvenih isprava vrsi
ovlaséeni radnik (likvidator) u skladu sa opstim aktom o knjigovodstvu Kkoji
donosi organizacija(Johnstone, 2020).

Kontrolu ta¢nosti isprave u delu koji se odnosi na njenu sustins.ku ta¢nost - da
se stvarno desilo odredeni poslovni dogadaj, vr$i nalogodavac (direktor,
odnosno drugo ovlasc¢eno lice u organizaciji).

Obzirom na znacaj kontrole knjigovodstvenih isprava od ¢ije tacnosti i
zakonitosti zavisi 1 zakonitost vodenja celukupnog knjigovodstva, potrebno je
precizno urediti ova pitanja opStim aktom o knjigovodstvu koje donose
ovlaséeni organi organizacije - korisnika sredstava. ReSenja u opStem aktu o
knjigovodstvu 1 njithova dosledna primena u odnosu na ovlas¢ena lica, su
osnov za procenjivanje njihove odgovorno- sti prema organima u organizaciji,
odnosno prema organima van organizacije(Knezevic i dr., 2021).

Zakonom je, takode, propisana obaveza koju kontrolom treba obezbedivati, da
se knjigovodstvena isprava mora dostaviti knjigovodstvu najdocnije u roku od
8 dana od dana nastale poslovne promene, odnosno od dana sastavljanja
knjigovodstvene isprave.

Koriséenje poslovnih knjiga i knjigovodstvenih isprava u postupku
kontrole

Obzirom na karakter ove teme i vremena koje je ograniceno, ovom prilikom se
u ovo pitanje ne mozemo posebno upustati, sem odredenih napomena, koje bi
se sastojale u slede¢em(Kosti¢, 2020):

Sluzba knjigovodstva, obavljajuéi poslove kontrole i poslove platnog prometa
i sama ucestvuje u kreiranju knjigovodstvenih isprava organizacija - korisnika
serdstava. To su u prvom redu nalozi za prenos, odnosno plac¢anje koji sticu
svojstvo knjigovodstvenih isprava kontrolom i overom od strane Sluzbe
knjigovodstva. Zatim, Sluzba i1 sama formira odredene knjigovodstvene
isprave za raun organizacija, kao §to su razne potvrde, izvestaji (izvodi o
stanju sredstava na ziro i drugim ra¢unima), isprave o telekomunikacionom
prenosu sredstava i dr;

Da Sluzba u postupku kontrole, koji se odvija u organizacionoj jedinici Sluzbe
i kod korisnika sredstava, radi obavljanja kontrole redovno koristi poslovne
knjige i knjigovodstvene isprave o raspolaganju sredstvima.

U postupku kontrole u organizacionoj jedinici to je najceS¢e dokumentacija
koja prati odredene naloge za placanje - tzv. "nalozi sa dokumentacijom",
isplata po osnovu investicija, isplata raznih premija 1 regresa, razna
udruzivanja sredstava i dr.
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U postupku kontrole kod korisnika sredstava ovlas¢eni radnici Sluzbe imaju
pravo da kontroliSu i traze na uvid svu raspolozivu dokumentaciju (poslovne
knjige i knjigovodstvene isprave, koja se odnosi na raspolaganje odnosno
koriS¢enje sredstava);

Jedno od znacajnijih dokaznih sredstava u postupku kontrole je uvidaj. Uvidaj
je svako neposredno ¢ulno opazanje organa, odnosno ovlaséenog sluzbenog
lica, koje vodi postupak izvrSeno radi utvrdivanja Cinjenica ili okolnosti koje
su od znaCaja za donoSenje reSenja. Iz naziva ovog dokaznog sredstva
proizilazi da se uvidaj vr§i ¢ulom vida, medutim, uvidaj se moze wvrSiti i
drugim ¢ulima - npr. ulom sluha, odosno &ulom mirisa(Celikovi¢, 2017).

Uvidaj se u postupku smatra jakim dokaznim sredstvom, sa razloga §to se radi
0 neposrednom angazovanju bitnih ¢injenica. Uvidaj se moZe kombinovati sa
vestacenjem, ¢ime se mogu posti¢i 1 jos bolji rezultati u utvrdivanju ¢injenica,
odnosno ¢injeni¢nih skupova znac¢ajnih za odlucivanje u postupku.

Sopstvenik ili drzalac stvari, prostorija ili zemljiSta koje se imaju razgledati, ili
u kojima, odnosno na kojima se nalaze stvari uvidaja, ili preko kojih je
potrebno pre¢i, duzan je dopustiti da se uvidaj izvr$i (Krsti¢, 2020).
Dokazivanjem putem uvidaja, odnosno kombinovanjem uvidaja sa
veStacenjem, moze se cesto koristiti u postupku kontrole raspolaganja
drustvenim sredstvima. To se posebno odnosi na slucajeve kontrole popisa 1
inventarisanja sredstava, kontrole zaliha sirovina, robe i poluproizvoda,
kontrole stanja osnovnih sredstava, inventara i drugih materijalnih sredstava
koje koriste, odnosno kojima raspolazu, mada se u praksi ovo dokazno
sredstvo nedovoljno koristi, primat se daje knjigovodstvenim ispravama.

Zakljucak

Dokazi u upravnom postupku, odnosno u postupku kontrole, utvrduju se po
sluzbenoj duznosti ili po zahtevu stranke. Izvori dokaza su dokazna sredstva, a
to su ustvari ljudi i stvari - kao objekti u svetu koji nas okruzuje. Ti objekti su,
logi¢no, podlozni promenama pa ¢ak 1 nestajanju, pa se namece potreba da se
ti objekti (dokazna sredstva) i Cinjenice koje su u njima sadrzane
(inkorporisane) - dokazi, sacuvaju u nepromenjenom stanju iz ¢ega je proizisla
potreba tzv. obezbedenjem dokaza u postupku.

A to znaci, da ukoliko se javi opravdana bojazan da se neki dokaz docnije nece
mo¢i izvesti, ili da ¢e njegovo izvodenje biti oteZano, moZe se radi
obezbedenja dokaza, u svakom stanju postupka, pa i pre nego Sto je postupak
pokrenut, taj dokaz izvesti. To dalje zna¢i, da je prethodni uslov za
obezbedenje dokaza, postojanje bojazni da se taj dokaz docnije ne¢e moci
izvesti ili ¢e njegovo izvodenje biti otezano, §to ocenjuje sluzbeno lice koje
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vodi postupak (na primer: predstoji definitivno ruSenje objekta koji je inace
sam od sebe poCeo da se rusi ali zbog neugradene standardne koli¢ine
betonskog gvozda za koje su inace izdate knjigovodstvene isprave - da je ta
koli¢ina betonskog gvozda i ugradena - pa je neophodno odmah izvrSiti
vestacenje o Cinjenici - koli¢ini ugradenog betonskog gvozda u taj objekat ili
npr. svedok kojeg treba saslusati putuje iz Srbije u Australiju sa namerom da
se tamo zadrzi viSe godina, pa ako se ne saslusa pre putovanja, njegovo kasnije
saslusanje bi¢e otezano itd.).
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PROOF IN THE ACCOUNTING CONTROL PROCEDURE
Milanka Bogavac®, Vladimir Todorovic®, Danijela Kari¢', Milovan Rosic®
Review paper
Abstract

The most important phase in legal proceedings is the stage of proving, which
fully refers to the control procedure. The facts on which the decision in the
control procedure is based are determined by proving.

Proving is an unavoidable action in the procedure, which, among other things,
implies certain knowledge of logic. It is a complex logical action, which is
often in the sphere of superficial interest, because of its complexity. For these
reasons, first-instance decisions in the control procedure often have more
serious shortcomings - inconsistency of the dispositive of the decision with the
explanation, incompleteness of the factual situation which must explain the
orders in the dispositive, and even contradictions of the dispositive with the
explanation of the decision.

In order to overcome these omissions in practice, special attention should be
paid to the issue of proving in the control procedure.

KEY WORDS: accounting, legal proceedings, control.
JEL: M41, M42.

Introduction

In the broadest sense, proving is a set of certain actions aimed at determining
certain important (usually called “relevant”) facts on the basis of which a
certain matter is resolved, i.e. in the procedure of control, an administrative-
accounting matter. In that sense, proving also represents a certain method -
way of working, which is regulated by the rules of procedure.
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The concession should not prove facts that are generally known, as well as
facts whose existence is presumed by law. However, it is allowed to prove
non-existence of facts that the law presupposes. As a rule, proving refers to
facts, not legal rules.

When regulations stipulate that an individual matter may be resolved on the
basis of facts or circumstances that have not been fully proven or those
circumstances or facts have become probable, the establishment of such facts
by proving is not obligatory.

Rules of foreign law, which are not known to the body conducting the
procedure, are determined through the administrative body in charge of
judicial affairs. Instead, the competent authority may require the party to
submit a public document issued by the competent foreign authority,
confirming which right is valid in the foreign country. In order to conceptually
underline certain elements, in as we said, a complex procedural action of
proving, it is necessary to point out in particular (Vuksa, 2017):

e Subject of prooving,

e What is the evidence in the proceedings,

e What are the means of evidence and their types,

e Types of evidence - direct and indirect evidence,

e Evidence as a procedural action and its content, and

e Providing evidence in the proceedings.

Evidence in the control procedure

Documents (certificates), witnesses, experts, on-site inspections and
statements (explanations) of the parties may appear as evidence in the control
procedure.

a) Documents as evidence in proceedings

The term "document™ can be used in a broader and narrower sense. In a
broader sense - the term document (monumentrum) can mean any thing that
can testify to itself or its content - to reflect an event, circumstance or fact. As
an example of such a document, various objects can be mentioned - buildings,
monuments, border signs and other objects, i.e. things (Vuksa, 2019).

The Law on General Administrative Procedure recognizes two types of
documents, namely public documents and private documents.
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Public documents are also those documents that are legally recognized as
public (quasi-documents) as well as documents issued outside our country.

Public documents (quasi-documents) also have the character of documents that
are formed and maintained by the users of social funds in connection with the
use of the funds at their disposal. These documents include - business books,
accounting documents and accounting statements (semi-annual and annual
accounts).

The manner of keeping business books, forming accounting documents and
compiling accounting statements are issues that go beyond the content of this
topic, and we will only partially dwell on them.

For public documents, i.e. documents that are equated with them, the
presumption is valid that the facts stated in them are correct and that they are
taken as full proof of what is claimed, maintained or stated in them until
proven otherwise. This means that in the control procedure, if some facts or
circumstances have already been established or certified in a public document
by the body that was responsible for it (eg decision on construction permit,
permit for use of the construction object, confirmation of the state of funds on
the giro - or foreign currency account, etc.), the authorized employee of the
Service which performs the control, will take these facts and circumstances as
proven and will not require special proof of them, except when it is probable
that these facts or circumstances have changed, when special means of proof
will be required to establish these facts (Gottlieb et al., 2021).

Private documents are documents issued by private or civil legal entities. This
type of document includes private written statements of will (contracts,
certificates, wills, etc.), business books of private businesses, minutes and
other documentation of individual associations, etc.

Private documents prove the facts on which those private persons have given
an appropriate statement of facts contained in the document, but cannot be
accepted as indisputable evidence of facts they contain.

Probative value of these documents will be assessed by the authorized
employee of the Service in the control procedure, in accordance with the
manner of free assessment of evidence (Majstorovi¢ et al., 2015).

The control procedure is conducted ex officio and the burden of proof in this
case is on the user of funds as a party in the control procedure, which also
refers to the procedure in the organizational unit, although the Service uses its
available records formed in the organizational unit. based on data from
payment transactions, i.e. documentation (orders and various calculations) that
users submit to the Service.
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Suitability of the document for proving important - legally relevant facts, in
each specific case, is assessed by the authorized employee of the Service
which conducts the control procedure. If the document has something crossed
out, scraped, erased or inserted, or if there are any other defects in the
document, the authorized worker conducting the procedure will assess
according to all available circumstances whether and to what extent the
probative value of the document is reduced or the document has lost its
probative value within the procedure in progress.

In the control procedure, documents are most oftenly used as evidence in their
original form, provided that the party - user can give the document in an
ordinary transcript in which case the authorized worker has the obligation to
compare this document and determine whether it’s true to the original (Lavia
& Hiebl, 2015).

If a party refers to such a document, an authorized employee in the control
procedure may request from him to submit it if he has it or if he can obtain it.
Under certain conditions, the document can be requested from any third party
so that the party can declare itself about it. A third party may refuse to show a
particular document for the same reasons that a witness may refuse to testify.
If a third party does not want to show the requested document, certain
measures can be taken against him (Samuel, 2018).

If the document, which is to be used as evidence, is in the possession of
government bodies, self-governing organization or community, which has
public authority to decide on administrative matters, and the party who
invoked that document failed to obtain it, the organizational unit of The
services (authorized worker) will obtain this document ex officio. In
accordance with the principle of early legal use of language and script in the
control procedure, the party has the right to submit a document in the language
of the people, ie the nationality to which he belongs. Documents issued in a
foreign language shall be submitted in a certified translation, if necessary.

Accounting documents and their use in the control procedure

In the control procedure conducted by authorized employees of the Service in
the organizational unit, bookkeeping documents on the disposal of social funds
are most oftenly used as evidence, so we will give a brief overview of
bookkeeping documents and their use in the control procedure.

a) Concept of accounting documents

An accounting document is issued in accordance with accounting principles
and standards in writing about the resulting business change in assets and
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liabilities according to sources of funds, expenses and revenues, costs and
effects, as well as business results. The given definition is the working concept
of bookkeeping. It is important to note that the accounting document is issued
to monitor business changes in the assets of their sources, i.e. in the process of
use and movement of these assets. Also, in the notion of an accounting
document, a determinant is given that it is issued in accordance with
accounting principles and standards, which is too broad and something
exceptional in the current legal practice. The legislator sets certain limitations
— how the bookkeeping document should look like, which is that it should
unequivocally “show” the resulting business change and contain appropriate
data for posting, i.e. that it is orderly and credible (Milojevic, Milanovic, &
Miljkovic, 2021).

The law does not determine what is a proper and what is a credible document,
so in the absence of that, we point out certain generally accepted views from
practice, i.e. economic and legal science.

In that sense - under a proper accounting document, can be considered a
document:

e Which is issued on a defined, i.e. determined (general act) form,
e Which is drawn up in the official language of the territory concerned,

e Which contains all necessary data on the resulting business change in
funds and sources of funds (participants in business events, time,
quantities, or value expression of funds, etc.),

e Where the syllable of the document is clear, understandable

e In which there can’t be any deletions, i.e. alterations, and if there were
such alterations, that the altered places remained legible and that these
alterations were certified by the signature (initials) of the authorized
person, as well as

e that contains certain elements that confirm its authenticity.

The law hasn’t determined what is considered a credible bookkeeping
document, so with the principle of analogy we will accept the marks of
authenticity of public documents, which are (Maksimovi¢ et al., 2020):

e that the document is issued in the prescribed or determined (general
act) form,

e that it is signed by an authorized person,
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e that it is stamped with the appropriate stamp and
e that it contains its numerical (or cipher) mark, and the date of issue.

According to the Law, data obtained by telecommunication is also considered
a credible accounting document, provided that the data at the entrance of the
telecommunication transmission is based on a credible accounting document,
which is a consequence of the use of modern technical means in data
transmission, and thus bookkeeping data (“electronic money”), and therefore
these documents, which will be increasing in the future, should be taken as a
basis for recording the resulting business changes.

b) Types of accounting documents

Law on Accounting does not specify the types of accounting documents - not
even an example. This is understandable since it would be impossible to list
because there is a large amount of such documents and they are issued in
several forms, they monitor the turnover of goods and services and various
transactions in business relations, i.e. in the property and business of legal
entities and individuals. For all these documents, it is important that on the
basis of them it is possible to state - record the business change in sources of
funds, that they are properly issued - created, and that they meet the criteria of
credibility. Although it does not specify the types of accounting documents,
the Law points out that accounting documents are to be considered as initial
balance sheets, reports on inventory of assets and studies on the reconciliation
of receivables and liabilities, as well as accounting calculations.

Regarding the types of bookkeeping documents, we can mention that in theory
of bookkeeping they are divided, starting from the place of their origin into
external and internal bookkeeping documents, i.e. documents formed outside
the accounting unit, and documents formed in the accounting unit
(specifications, recapitulations, etc.) (Di Pretoro et al., 2021).

c) Control of accounting documents

The Law defines an obligation for organizations to determine the employee or
employees responsible for the legality and correctness of business changes and
payments, to regulate the path of accounting documents and to set deadlines
for submitting these documents for further processing, i.e. posting.

The notions of correctness, accuracy and legality of accounting documents are
not determined by law.
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The notion of correctness refers to and is related to technical means (it is
common to say - a correct car, a correct machine, a correct fire extinguisher, a
correct rifle, etc.) and is not to be used for documentation or data.

In the context of how the term “correctness of the accounting document” is
used, it can only be considered a synonym of the so-called formal or
procedural legality of that document. If one document is legal, then it could
not be said to be incorrect. In this regard, we can say that a bookkeeping
document is legally correct in the procedural sense if (Nettis et al., 2021):

e it’s issued on a prescribed or specific form,
e if it contains prescribed or certain data and

e if it contains certain elements of authenticity - number and date of
issue, stamp and signature of the authorized person.

Such a document would be correct, i.e. legal in the procedural legal sense.

Term "correctness of the accounting document” means that all data contained
in the document are true statements about events and facts that occurred in the
outside world, and which the document contains, or which the document
proves (eg that the act purchase-sale of goods actually happened, at a certain
price, that a certain amount of money was paid on that basis, etc.), this
especially refers to the calculation accuracy of the document, i.e. that the
numerical amounts of the business change for which the document was issued
are derived and expressed according to rules of mathematical science. By
checking the accuracy of the accounting document, we also check its so-called
“essential” and “computational” accuracy (Milojevi¢, Jovanovi¢, & Matic,
2021).

The notion of legality of an accounting document implies its legality in
procedural-legal (in the jargon “formal legality’’) and material-legal sense.

In material-legal sense, legality of an accounting document means an event,
i.e. a fact that actually happened, i.e. business change in funds and sources of
funds allowed by law, i.e. regulation or general acts adopted on the basis of
law, otherwise it is about illegalities and irregularities in the use of funds and
their sources.

Control of correctness, accuracy and legality of accounting documents is
performed by an authorized employee (liquidator) in accordance with the
general act on accounting issued by the organization (Johnstone, 2020).
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Control of accuracy of a document in the part that refers to its essential
accuracy - that a certain business event actually happened, is performed by the
ordering party (director or other authorized person in the organization).

Considering the importance of control of bookkeeping documents, on the
accuracy and legality of which legality of keeping the entire bookkeeping
depends, it is necessary to precisely regulate these issues by a general act on
bookkeeping issued by the authorized bodies of the organization - user of
funds. Decisions in the general act on bookkeeping and their consistent
application in relation to authorized persons are the basis for assessing their
responsibility to bodies in the organization and bodies outside the organization
(Knezevic et al., 2021).

The law also prescribes the obligation of which control should provide that a
bookkeeping document must be submitted to bookkeeping no later than eight
days from the day of the business change, i.e. from the day of compiling the
bookkeeping document.

Use of business books and accounting documents in the control procedure

Given the nature of this topic and the limited time, on this occasion we can not
go into this issue, except for certain remarks, which would consist of the
following (Kosti¢, 2020):

The bookkeeping service, performing control and payment operations, also
participates in creation of accounting documents of organizations - users of
funds. These are primarily transfer orders, i.e. payments that acquire the status
of bookkeeping documents by control and certification by the Bookkeeping
Service. Then, the Service itself forms certain accounting documents for the
account of organizations, such as various certificates, reports (statements on
balance of funds on giro and other accounts), documents on
telecommunication transfer of funds, etc.;

That the Service in the control procedure, which takes place in the
organizational unit of the Service and with the users of funds, for the purpose
of performing control regularly uses business books and accounting
documents on disposal of funds.

In the control procedure in the organizational unit, it is most often the
documentation that accompanies certain payment orders - the so-called “orders
with documentation”, payment on basis of investments, payment of various
premiums and recourses, various associations of funds, etc.

In the control procedure with users of funds, authorized employees of the
Service have the right to control and request for inspection of all available
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documentation (business books and accounting documents, which refers to
disposal or use of funds);

One of the most important means of evidence in the control procedure is
investigation. An investigation is any direct sensory observation of a body, i.e.
an authorized official, who conducts the procedure performed in order to
determine the facts or circumstances that are important for making a decision.
From the name of this means of evidence, it follows that the investigation is
performed with the sense of sight, however, the investigation can also be
performed with other senses - e.g. sense of hearing, or sense of smell
(Celikovi¢, 2017).

The investigation is considered a strong means of evidence in the procedure,
because it is a matter of direct engagement of important facts. The
investigation can be combined with expertise, which can achieve even better
results in establishing the facts, i.e. factual sets important for decision-making
in the procedure.

The owner or holder of the items, premises or land to be inspected, or on
which the items of the investigation are located, or over which it is necessary
to pass, is obliged to allow the inspection to be performed (Krsti¢, 2020).
Proving through an on-site inspection, i.e. combining an on-site inspection
with an expert opinion, can often be used in the procedure of controlling the
disposal of social funds. This applies in particular to cases of inventory
control, control of stocks of raw materials, goods and semi-finished products,
control of the state of fixed assets, inventory and other tangible assets they use
or dispose of, although in practice this evidence is insufficiently used, as the
priority is given to accounting documents.

Conclusion

Evidence in the administrative procedure or in the control procedure is
determined ex officio or at the request of the party. Sources of evidence are
means of proof, and they are in fact people and things - as objects in the world
around us. These objects are, logically, subject to changes and even
disappearance, so there is a need for these objects (evidence) and the facts
contained in them (incorporated) - evidence, to be preserved in an unchanged
state, which resulted in the need for so-called providing evidence in the
proceedings.

This means that if there is a justified fear that some evidence will not be able
to be presented later, or that its presentation will be difficult, in order to
provide evidence, in any state of the proceedings, even before the proceedings
are initiated, that evidence may be brought forth. This further means that the
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precondition for providing evidence is the fear that the evidence will not be
able to be presented later or that it will be difficult to present it, which is
assessed by the official conducting the procedure (for example: the demolition
is scheduled for an object that began to collapse, but due to the insufficient
standard amount of concrete iron installed, for which accounting documents
were already issued - so it is necessary to immediately perform an expert
opinion on the fact-amount of installed concrete iron in the building, or for
example, a witness who needs to interrogated is travelling from Serbia to
Australia with the intention of staying there for several years, so if he is not
interrogated before the trip, his later interrogation will be difficult, etc.).
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